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ABSTRACT 
Although corporations are recognised as "persons" in certain legal contexts, it is not so easy to ascribe them as criminals. Recognition of criminal liability for 

corporate entities has been slow in coming in the law especially in the Indian context. We in India have had certain reservations to adopting the concept of 

corporate criminal liability. This is due to the fact that corporate criminal liability poses a serious challenge to the economics of enforcement. In this regard the 

prosecution of intent crimes is particularly problematic. The question of mens rea in relation to corporations has been a vexed one and, without doubt, the single 

most inhibiting factor in the development of corporate criminal liability.Today Indian corporations are held criminally liable for their criminal wrongs. However 

the question arises with regard to the punishment accorded to them. Since a corporation cannot be imprisoned the alternative under Indian law is the imposition 

of fine. But is fine an adequate punishment for a corporation? Does it have any deterrent effect? This paper analyses the difficulties faced on this account due to 

lack of any appropriate legal provision under the Indian law. It suggests alternate forms of punishment effectively used under various jurisdictions.  

 

KEYWORDS  
Corporation, corporate liability, criminal liability, fine. 

 

INTRODUCTION 
he society today is increasingly faced with types of economic criminality which were hitherto unknown to the nineteenth century society in which most 

criminal justice systems were shaped. Today the prosecutors and courts have to deal with economic and environmental criminality phenomena 

previously unheard of. The study of a corporation’s criminal liability becomes relevant as the bulk of economic activity nowadays takes place through 

corporations and consequently economic criminality.  

Even though the role of corporations in society has been expanding ever since the nineteenth century, it was only after the Second World War that the criminal 

law came to recognise the concept of corporate criminal liability. Though some jurisdictions (e .g. the United States) have taken this step earlier, other criminal 

law systems have been slow in incorporating the concept of corporate liability into their criminal law system.
i
  

The issue of corporate liability in India is complex and the Bhopal gas tragedy has only added to the problem. The handling of the Bhopal issue has left a lot to be 

desired. The liability for thousands of deaths, damage to the environment and inter-generational health concerns was settled with a payment by Union Carbide 

of just US$ 470 million in 1989.
ii
 As compared to the US$ 20 billion provided recently by BP to compensate victims of the Gulf of Mexico oil spill following 

pressure from the US government, it is something which is a shame.
iii
  

Earlier this year, seven of Union Carbide’s executives were sentenced to two years in prison for their roles in the tragedy, but all were subsequently released on 

personal bond. Warren Anderson, the former chairman of the company, has not been brought to trial.
iv
 The result in the tragedy of Bhopal has failed to save the 

face of corporate liability in India despite large public protests. The country is no stranger to corporate mishaps but the law certainly needs to evolve to hold the 

guilty liable. This article deals with the history relating to acceptance of the issue of corporate liability in India and the other problems faced in the Indian 

context. The note ends with suggestions which could be incorporated into the Indian law regarding the sanctioning of the corporation. 

 

HISTORICAL DEVELOPMENT OF CORPORATE LIABILITY 
Countries around the world have struggled with the concept of corporate liability. To analyse the issue at hand we need to understand the beginning. Tracing 

the history of the development of the corporate and the criminal law in this respect we find that the general belief in the early sixteenth and seventeenth 

centuries was that corporations could not be held criminally liable.
v
 In the early 1700s, corporate criminal liability faced at least four obstacles.

vi
 The first 

obstacle was attributing acts to a juristic fiction, the corporation.
vii

 Eighteenth-century courts and legal thinkers approached corporate liability with an obsessive 

focus on theories of corporate personality; a more pragmatic approach was not developed until the twentieth century.
viii

 The second obstacle was that legal 

thinkers did not believe corporations could possess the moral blameworthiness necessary to commit crimes of intent.
ix
 The third obstacle was the ultra vires 

doctrine, under which courts would not hold corporations accountable for acts, such as crimes, that were not provided for in their charters.
x
 Finally, the fourth 

obstacle was courts' literal understanding of criminal procedure; for example, judges required the accused to be brought physically before the court.
xi
 

The early common law rejected the concept of collective or imputed guilt that was pervasive in medieval law. Only individuals who committed a harmful act with 

a guilty state of mind could be guilty of crime. In this scenario corporate guilt had no place. This was reiterated by the Chief Justice of England in 1701 when he 

announced that corporations could not be charged with crime.
xii

 Blackstone made it apparent in his famous commentaries published in 1765, when he said 

simply that "a corporation cannot commit treason, or felony, or other crime, in its corporate capacity."
xiii

 Blackstone treated the point as so obvious it needed no 

elaboration. After all how could anybody think differently? However by the mid-nineteenth century, things started changing slightly. Some courts held, for 

example, that corporations that were obligated by their corporate charters to maintain public bridges or highways could be criminally charged if they failed to 

discharge their duties.
xiv

 In upholding criminal liability in these circumstances, courts emphasized the strict liability nature of the offence, the distinction between 

nonfeasance and misfeasance, and the public nature of the duties that the defendant corporations failed to discharge. These cases, in short, were not much 

different from a breach of contract case where a corporation failed to live up to its agreed on obligation.
xv

 

 

CORPORATE INTENT IN COMMON LAW JURISDICTIONS 
A corporation’s physical existence was established long ago. The separate entity theory has been extensively practiced by the law courts. The problem however 

arises as to the mental state of a corporation. Is a company capable of possessing a criminal intent? Can a company commit a criminal act which requires mens 

rea? Since it is a person recognised by law, it follows that a company is capable of committing crimes. The difficulty arises in relation to the fault element. 

Developments in the common law established a corporation capable of criminal acts around the 17
th

 century.
xvi

 Eventually the courts reasoned that since a 

corporation was not a physical being, it could not commit positive acts--but it could fail to act.
xvii

 This view initially predominated in America as well as in 

England, but in the middle of the nineteenth century both countries dismissed the misfeasance/non-feasance distinction as arbitrary, and began to allow the 

prosecution of corporations for acts as well as omissions.
xviii

 The law courts took the view that while corporations could be criminally prosecuted, they could not 

be prosecuted for offences requiring intent.
xix

 This distinction rested on the characterization of intentional offences as deriving from the "corrupted mind."
xx

 

Since corporations did not have a mind, they could not be guilty of crimes requiring criminal intent.  

This distinction was again short-lived, as in 1909 the United States Supreme Court upheld a law that attributed criminal intent to a corporation.
xxi

 In New York 

Central and Hudson River Railroad Co. v. United States,
xxii

 the Court held constitutionally valid a provision of the Elkins Act that construed acts of the corporate 

T
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officers as both individual acts and as acts of the corporation, thus imputing intent from the individual to the corporation."
xxiii

 While the Court found that 

corporations could be held responsible for a "large class" of offences based on conduct prohibited by statute, it noted that there were still "some crimes, which 

in their nature could not be committed by corporations."
xxiv

 In other words, the Court seemed to adopt the position that corporations could be held responsible 

for general intent crimes but not for specific intent crimes.
xxv

 Although the Court expanded the scope of corporate criminal liability, the distinction it fashioned 

ensured that prosecutions were primarily limited to those crimes for which either no intent was required or for which general intent could be imputed to the 

corporation by statute.
xxvi

 At approximately the same time that the "intention barrier" was being dismantled, the courts were also eroding a less theoretical 

"punishment barrier."
xxvii

 That "barrier" stemmed from the argument that if a statute prescribed imprisonment as punishment for a particular crime, a 

corporation could not be prosecuted because it could not be imprisoned. In United States v. Union Supply Co.,
xxviii

 the Supreme Court held that since the statute 

also prescribed fines as a punishment, the penalties could be considered independent of one another.
xxix

 Thus, as long as one of the punishments could be 

inflicted, prosecution was possible.
xxx

 

In Scotland the criminal intent was sought to be imputed to the human personalities of the directors of the corporation. In Tesco Supermarkets v Natrass
xxxi

 it 

was held that in respect of offences requiring mens rea the criminal mind of the corporation is to be found or identified in the minds of those controlling the 

corporation (the directors). There was support for the earlier dictum of Viscount Haldane in Lennard's Carrying Company Ltd v Asiatic Petroleum Company Ltd,
xxxii

 

where he had contended that a company is an abstraction. It has no mind of its own any more than it has a body of its own; its active and directing will must 

consequently be sought in the person of somebody who for the purpose may be called an agent, but who is really the directing mind and will of the corporation, 

the very ego and centre of the personality of the corporation.  

In India recently it was held by the Delhi High Court that if a company allegedly indulges in wrongful deeds then not only its officials but the company itself can 

also be prosecuted on charges of criminal conspiracy. Dismissing the petition of a company M Tectronics’ challenging a special CBI court order, which had 

allowed criminal proceedings against it in a forgery case, the high court rejected the company’s plea that being a non-living body it cannot have mens rea, or 

criminal intent, the basic requirement for criminal prosecution.
xxxiii

 It has been established in India that a company is capable of possessing criminal intent if it 

commits a wrongful act. However the problem remains as to the punishment to be awarded in such cases. 

 

FEASABILITY OF FINE 
Corporate intent was accepted in India some time back.  The confusion in India related to whether a company could be convicted for an offence where the 

punishment prescribed by the statute was imprisonment and fine. Under sec. 420 of the Indian Penal Code the punishment prescribed is imprisonment. But can 

a company be indicted for such an offence and be given such a punishment. This issue was first addressed in M.V.Javali Vs. Mahajan Borewell & CO. and 

Others
xxxiv

 where the court held that mandatory sentence of imprisonment and fine is to be imposed where it can be imposed but where it cannot be imposed, 

namely on a company, fine will be the only punishment. Thereafter in, The Assistant Commissioner Assessment-II Bangalore, and Others. vs. Velliappa Textiles 

Ltd. and Others.
xxxv

, Justice B.N. Srikrishna opined that corporate criminal liability cannot be imposed without making corresponding legislative changes. The 

court opined that where the statute provides for imprisonment or fine, it is not a problem but where the statute provides for imprisonment and fine, the court is 

not given the discretion to impose fine in lieu of imprisonment and therefore the company cannot be prosecuted as the custodial sentence cannot be imposed 

upon it.  

Finally in Standard Chartered Bank & Others vs. Directorate of Enforcement and Others.
xxxvi

 The court held that the legislative intent should be considered and all 

penal provisions should be construed like all other statutes fairly to bring out the legislative intent expressed in the enactment. It was stated, “It is sheer violence 

to commonsense, to think that the legislature intended to punish the corporate bodies for minor and silly offences and extended immunity of prosecution to 

major and grave economic crimes. If an enactment requires what is legally impossible it will be presumed that parliament intended it to be modified so as to 

remove the impossibility element”.  

Since a corporation cannot be hanged or imprisoned it has been said that this limits the corporate liability. The conclusion drawn is that a corporation can be 

prosecuted and punished only in cases where a fine is the prescribed punishment. What happens in those cases where fine is not an option for punishment. 

After all as it was once said, “Can you hang the common seal?”
xxxvii

 

As stated above the Supreme Court in 2005 in Standard Chartered Bank v. Directorate of Enforcement
xxxviii

 in majority decision of 3:2 expressly overruled the 

Velliappa Textiles case
xxxix

. Justice K.G. Balakrishnan, (as he then was) for the majority held
xl
 “We hold that there is no immunity to the companies from 

prosecution merely because the prosecution is in respect of offences for which the punishment prescribed is mandatory imprisonment (sic and fine). We 

overrule the views expressed by the majority in Velliappa Textiles
xli

 on this point….”  

The question for consideration before the Court was: whether a Company or a Corporation being a juristic person can be prosecuted for an offence for which 

mandatory punishment prescribed is imprisonment and fine. In this case the judges of the Supreme Court differed in their views. The majority view was taken by 

Justice K.G. Balakrishnan, Justice D.M. Dharmadhikari, and Justice Arun Kumar, (concurring). Justice N. Santosh Hegde and Justice B.N. Srikrishna, delivered the 

minority view. Justice K.G. Balakrishnan, taking the majority view said that, it could not be said that there is blanket immunity for any Company from any 

prosecution for serious offences merely because the prosecution would ultimately entail a sentence of mandatory imprisonment. The intention of the legislature 

is not to give complete immunity from prosecution to the corporate bodies for these grave offences. Consequently, even for offences under Section 56(1)(i), 

FERA, the Company can be prosecuted. The court can ignore the provision that the defaulter should be punished with imprisonment as it is impossible to send 

the Company to prison. He also relied on the Oswal Vanaspati case
xlii

, wherein it was said that legal sentence is the sentence prescribed by law. A sentence that 

is in excess of the sentence prescribed is always illegal; but a sentence that is less than the sentence prescribed may not be illegal.  

Justice B.N. Srikrishna, who delivered the minority view for himself and on behalf of Justice N. Santosh Hegde, said that it is not open to the Court to read the 

words “imprisonment and fine” as “imprisonment or fine”; such a construction is impermissible. Firstly, it virtually amounts to rewriting Section 56 of FERA. The 

Court would be reading the section as applicable to different situations with different meanings. Whatever the interpretation, it must be uniformly applied to all 

situations. If the conjunction “and” is read disjunctively as “or” then the intention of Parliament would definitely be defeated as the mandatory term would not 

be available even in case of a natural person. It is trite that punishment must follow conviction. Therefore where a statute imposes mandatory imprisonment 

plus fine, such a provision would not enable the punishment of a corporate offender. 

The root of the matter is that a company can be prosecuted for committing a criminal offence. It can further be punished through the medium of the imposition 

of a fine commensurate to the offence where the punishment requires a fine. In cases where the punishment requires a mandatory imprisonment and fine, the 

company would be punished with the imposition of a fine to be determined by the court. However where the offence requires only a mandatory custodial 

sentence, the company cannot be prosecuted for that offence. 

The question therefore arises as to how exactly does one hold a guilty corporation liable for its acts. Fine has never been an adequate punishment. It is in fact 

one of the easier methods of escaping corporate liability. The courts in India have tried to do their best in this situation. However in spite of the dilemma faced 

by the courts in India the legislature has been slow in making the corresponding amendments in the law. Many changes were incorporated in the Companies 

Amendment Act, 2008 but this issue was not dealt with. The Companies Bill, 2009 which is in its last stages of being approved and might come into force 

replacing the present act is also equally silent on the issue of corporate criminal liability. While the purpose of this new legislation is primarily to improve the 

control and regulation on both domestic as well as foreign companies, yet it does not cover any clauses with regard to the above said problems.  

The judgment in the Standard Chartered case
xliii

 may have helped the law to net the companies violating the law but the Court cannot aid the legislature’s 

defective phrasing of an Act, and cannot add and mend, and, by construction make up deficiencies, which are left out. In the Standard Chartered case
xliv

 if the 

offender is a corporate body, then only fine is imposable; if the offender is a natural person, he shall be visited with both the mandatory imprisonment and fine. 

The exercise would then become one of putting fluctuating or varying interpretations on the statute depending upon the circumstances. That is not permissible 

for the Court, either on principle, or on law. Corporate criminal liability cannot be imposed without making corresponding legislative changes such as the 



VOLUME NO. 1 (2011), ISSUE NO. 5 (OCTOBER) ISSN 2231-5756 

INTERNATIONAL JOURNAL OF RESEARCH IN COMMERCE, IT & MANAGEMENT 
A Monthly Double-Blind Peer Reviewed Refereed Open Access International e-Journal - Included in the International Serial Directories 

www.ijrcm.org.in 
151

imposition of fine in lieu of imprisonment.
xlv

  

 

ADEQUACY OF FINE AS CORPORATE PUNISHMENT  
Historically, criminal statutes have been drafted with individuals in mind so incarceration has been the principal penalty. The typical criminal statutes have either 

had no provision for fines or included some modest fine as an afterthought. Since corporations cannot be imprisoned, these modest fines which have been 

sometimes as low as Rs 500 were the maximum penalty that they faced. Prosecutors have therefore hardly considered it worth their time and effort to 

prosecute corporations criminally. 

Under the Indian Penal Code, 1860, companies can be held liable for a number of offences including death by negligence, endangering the personal safety of 

others, negligent conduct with respect to machinery or poisonous substances, misappropriation of property and falsification of accounts. However, Indian law 

on corporate criminal liability is not confined to the IPC, but is spread across several statutes, including the Prevention of Corruption Act, 1988, the Prevention of 

Money Laundering Act, 2002, the Negotiable Instruments Act, 1881, the Information Technology Act, 2000, the Prevention of Food Adulteration Act, 1954, the 

Essential Commodities Act, 1955, and several others.
xlvi

  

In cases of criminal liability, violations are normally punished by imprisonment or the payment of a fine. But many observers have criticized the fines, arguing 

that they are too low to be of consequence and relatively easy to evade as they do not achieve the purpose of punishment. There is a need to evolve new forms 

of punishment which could effectively deter the corporate from engaging in any criminal activity. It has been suggested by Atul Dua, a senior partner at Seth Dua 

& Associates that economic and social sanctions should be encouraged against corporate houses, such as winding up of the company, temporary closure of the 

corporation and heavy compensation to the victims.
xlvii

 

 

SANCTIONING THE CORPORATION   
Due to lack of any legislative enactment on the issue, punishment through imprisonment has been a pragmatic reason for the rejection or limitation of corporate 

criminal liability. On the contrary simply because a corporation cannot be imprisoned does not mean that there exists no corporate liability. There are numerous 

options available to punish the errant corporation.
xlviii

 One does not have to adhere to the limitations of fines but can develop a multifaceted penological system 

suited to the corporate form and not dominated by our understandings of individual punishment.
xlix

 The ancient catch cry that corporations have neither bodies 

to kick nor souls to damn has no meaning left today. In fact the presence or absence of human features has little or no rational bearing upon the development of 

sanctions in the corporate sphere.
l
   

In a scenario where there is no substantive law on the issue, the legislature needs to look into other jurisdictions to incorporate changes in the existing law. For 

example under the proposals of the European Council Recommendation, continued exclusive reliance on fine as the method of sanctioning the errant 

corporation is conceptually flawed and unnecessarily restrictive. There are other sanctions which offer the opportunity to achieve the aims of criminal 

punishment more effectively like retribution, deterrence, rehabilitation and compensation.
li
 The European Council Recommendation indicates other forms of 

punishments besides fines like, confiscation of property, prohibition of certain activities, exclusion from fiscal advantages or subsidies, prohibition from 

advertising goods and services, annulment of licences, removal of managers, appointment of provisional caretaker management, closure and winding up of the 

enterprise, compensation and restitution, and publication of the imposition of the sanction.
lii
  

In addition to this there are other ideas canvassed in the Anglo-American jurisprudence-for example, corporate probation.
liii

 Probation is an extremely good 

alternative to previously attempted control procedures. Probation is at the moment underutilized, but it is a potentially powerful remedial device. It is far more 

threatening than a fine. This is due to that fact that in probation the conduct of the corporation is restricted and monitored by the court. Since there have been 

few attempts at implementing probation as a corporate criminal punishment, the deterrent and rehabilitative potential for corporate probation has yet to be 

realized in an actual setting.
liv

  

Further as we have seen that the corporate officers enjoy the freedom that a corporate personality of the company gives them. However in cases of corporate 

misbehaviour by a corporate agent, the punishment could entail the disqualification of the agent or agents from holding a corporate management position for a 

minimum period of at least five years.
lv
  

Another remedy available as an option is the loss of license remedy, which removes or suspends a corporation's license to practice a certain type of activity.
lvi

 To 

determine the cost of the loss of license remedy, we must determine the optimal sanction (as with cash fines) and determine whether barring a corporation 

from engaging in some activity will cost the corporation exactly that optimal amount. These determinations would require estimating the corporation's profits 

for future years, hypothesizing about how much would be lost by the imposition of the penalty each year, and calculating the amount of damages in present 

value terms.
lvii

 Thus, the costs of imposing a loss of license sanction exceed the costs of imposing cash fines.  

When a corporation does not have sufficient net assets to pay the optimal cash fine, other penalties, such as debarment, may supplement the fine. Debarring 

the corporation from access to government contracts would be most effective when the firm's primary customer or supplier is the government. When the 

government is not the primary supplier or customer of the corporation and we still desire a large penalty, we may use loss of license to prevent the corporation 

from dealing with all of its customers in the applicable market. Probation may be desirable when, for example, we want to rearrange or improve some of the 

corporation's internal procedures.
lviii

 All of these sanctions are or can easily be made available in corporate civil liability regimes.
lix

  

In cases of continued criminal misbehaviour, corporate death or the winding up of the company is an alternative. The other option is the temporary closure of 

the company depending upon the gravity of the offence committed by it. The company in such a case could be ordered to be shut down till it complies with the 

legal norms. Lastly one of the most powerful sanctions that can be imposed on a corporation is loss of reputation or stigma.
lx
 Goodwill is always very important 

for any business and the loss of the reputation is certain to hold the company liable socially.  Publication of the company’s crime would have a serious deterrent 

effect on its future prospects. 

As we have seen there are numerous options available through which a guilty corporation can be held liable for its misdeeds. The preference of fine as a medium 

of punishment has outlived its usefulness. It is now time to incorporate additional effective measures to punish the corporation under law.   

 

CONCLUSION 
At present the law in India is insufficient to deal with the aspect of corporate criminal liability. Serious changes need to be made in the corporate and the 

criminal laws of the country. Until this is done, the hands of the judiciary would remain tied. Indian jurisprudence on the question of corporate liability is wedged 

on the point that corporations can commit crimes and that they can be held criminally liable for their acts. This however needs to develop further. Imposition of 

fines is not the answer to deter corporations from committing criminal wrongs. There are various other punishments which can be imposed if the law in India is 

amended. Companies have been given a lot of freedom but the government now needs to step in to protect the innocent customers. Economic growth should 

walk hand in hand with sanctions against the wrongdoers. India at this juncture needs to adopt the right approach with regard to corporate crimes. To maintain 

the standards of ethical business practice and to protect the innocent public it is imperative that the culprit is punished in a befitting manner.   
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