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A DISCOURSE ON CLASS ACTION SUITS

SHASTA GUPTA
RESEARCH SCHOLAR
DEPARTMENT OF COMMERCE
DELHI SCHOOL OF ECONOMICS
UNIVERSITY OF DELHI
DELHI

ABSTRACT
The term “class action suit” is self explanatory. It is a lawsuit brought in action by a class of members. It reinforces the concept of ‘unity in diversity’. The saga of
class action suits originated in United States of America in 1938 and its discourse is still predominantly associated with United States. In India, such suits have
somehow been provided for, under Consumer Protection Act’ 1986; but have recently been included in Companies Act’ 2013 to govern corporate sector. This new
practice is welcomed wholeheartedly but it has its own issues, which need to be addressed. In this paper, an attempt is made to draw readers’ attention to
various such issues, merits and demerits associated with class action suits and provisions thereon.

KEYWORDS

call action suit, companies act.

1. INTRODUCTION
class action suit is a suit wherein a group of persons sues another person; a group of persons sues another group of persons; or a person sues a group of
persons. Class Action Suits were earlier undertaken in the name of group litigation. It originally started for consumers of goods and services, but we will
try and focus our attention on corporate sector. The saga of class action suits originated in United States of America in 1938 and its discourse is still
predominantly associated with United States. In India, such suits have somehow been provided for, under Consumer Protection Act’ 1986; but have recently
been included in Companies Act’ 2013 to govern corporate sector. Firstly, let us discuss the provisions so provided under Companies Act’ 2013 on class action
suits, and then we will explain the merits, demerits and issues associated with class action suits.
1.1 SECTION 245 OF COMPANIES ACT’ 2013
1.1.1 CLASS ACTION SUITS CAN BE FILED TO
245. (1) Such number of member or members, depositor or depositors or any class of them, as the case may be, as are indicated in sub-section (3) may, if they
are of the opinion that the management or conduct of the affairs of the company are being conducted in a manner prejudicial to the interests of the company or
its members or depositors, file an application before the Tribunal on behalf of the members or depositors for seeking all or any of the following orders,
namely:—
(a) to restrain the company from committing an act which is ultra vires the articles or memorandum of the company;
(b) to restrain the company from committing breach of any provision of the company’s memorandum or articles;
(c) to declare a resolution altering the memorandum or articles of the company as void if the resolution was passed by suppression of material facts or obtained
by mis-statement to the members or depositors;
(d) to restrain the company and its directors from acting on such resolution;
(e) to restrain the company from doing an act which is contrary to the provisions of this Act or any other law for the time being in force;
(f) to restrain the company from taking action contrary to any resolution passed by the members;
(g) to claim damages or compensation or demand any other suitable action from or against—
(i) the company or its directors for any fraudulent, unlawful or wrongful act or omission or conduct or any likely act or omission or conduct on its or their part;
(i) the auditor including audit firm of the company for any improper or misleading statement of particulars made in his audit report or for any fraudulent,
unlawful or wrongful act or conduct; or
(iii) any expert or advisor or consultant or any other person for any incorrect or misleading statement made to the company or for any fraudulent, unlawful or
wrongful act or conduct or any likely act or conduct on his part;
(h) to seek any other remedy as the Tribunal may deem fit.
(2) Where the members or depositors seek any damages or compensation or demand any other suitable action from or against an audit firm, the liability shall be
of the firm as well as of each partner who was involved in making any improper or misleading statement of particulars in the audit report or who acted in a
fraudulent, unlawful or wrongful manner.
1.1.2 MINIMUM NUMBER OF CLASS MEMBERS
(3) (i) The requisite number of members provided in sub-section (1) shall be as under:—
(a) in the case of a company having a share capital, not less than one hundred members of the company or not less than such percentage of the total number of
its members as may be prescribed, whichever is less, or any member or members holding not less than such percentage of the issued share capital of the
company as may be prescribed, subject to the condition that the applicant or applicants has or have paid all calls and other sums due on his or their shares;
(b) in the case of a company not having a share capital, not less than one-fifth of the total number of its members.
(i) The requisite number of depositors provided in sub-section (1) shall not be less than one hundred depositors or not less than such percentage of the total
number of depositors as may be prescribed, whichever is less, or any depositor or depositors to whom the company owes such percentage of total deposits of
the company as may be prescribed.
1.1.3 JUDGING THE AUTHENTICITY AND VALIDITY OF SUIT
(4) In considering an application under sub-section (1), the Tribunal shall take into account, in particular—
(a) Whether the member or depositor is acting in good faith in making the application for seeking an order;
(b) any evidence before it as to the involvement of any person other than directors or officers of the company on any of the matters provided in clauses (a) to (f)
of subsection (1);
(c) whether the cause of action is one which the member or depositor could pursue in his own right rather than through an order under this section;
(d) any evidence before it as to the views of the members or depositors of the company who have no personal interest, direct or indirect, in the matter being
proceeded under this section;
(e) where the cause of action is an act or omission, that is yet to occur, whether the act or omission could be, and in the circumstances would be likely to be —
. Authorised by the company before it occurs; or
. Ratified by the company after it occurs
(f) where the cause of action is an act or omission that has already occurred, whether the act or omission could be, and in the circumstances would be likely to
be, ratified by the company.
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1.1.4 OTHER RELATED FUNCTIONS OF TRIBUNAL

(5) If an application filed under sub-section (1) is admitted, then the Tribunal shall have regard to the following, namely:—

(a) public notice shall be served on admission of the application to all the members or depositors of the class in such manner as may be prescribed;

(b) all similar applications prevalent in any jurisdiction should be consolidated into a single application and the class members or depositors should be allowed to
choose the lead applicant and in the event the members or depositors of the class are unable to come to a consensus, the Tribunal shall have the power to
appoint a lead applicant, who shall be in charge of the proceedings from the applicant’s side;

(c) two class action applications for the same cause of action shall not be allowed;

(d) the cost or expenses connected with the application for class action shall be defrayed by the company or any other person responsible for any oppressive act.
(6) Any order passed by the Tribunal shall be binding on the company and all its members, depositors and auditor including audit firm or expert or consultant or
advisor or any other person associated with the company.

1.1.5 CONSEQUENCES FOR NON COMPLIANCE

(7) Any company which fails to comply with an order passed by the Tribunal under this section shall be punishable with fine which shall not be less than five lakh
rupees but which may extend to twenty-five lakh rupees and every officer of the company who is in default shall be punishable with imprisonment for a term
which may extend to three years and with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees.

(8) Where any application filed before the Tribunal is found to be frivolous or vexatious, it shall, for reasons to be recorded in writing, reject the application and
make an order that the applicant shall pay to the opposite party such cost, not exceeding one lakh rupees, as may be specified in the order.

(9) Nothing contained in this section shall apply to a banking company.

(10) Subject to the compliance of this section, an application may be filed or any other action may be taken under this section by any person, group of persons or
any association of persons representing the persons affected by any act or omission, specified in sub-section (1)

2. ARGUMENTS IN FAVOUR OF CLASS ACTION SUITS

The law and constitution of various countries guarantee various kinds of rights to their respective citizens. But these rights won’t help until and unless citizens
exercise them. It is well accepted that majority of persons hesitate (because of time, effort and money required in legislative procedure coupled with a
conventional mindset that loss to the aggrieved would get larger than the final benefits and the perception that initial suffering is too petty to be a cause for
driving a lawsuit) in filing the cases against any sort of injustice. But, if they can sue a party while in a group then the individual petty losses lump into a big
amount, becoming a sufficient cause to drive the lawsuit against the wrongdoer and cost of litigation could be shared (economies of scale), and then the task
gets enthusiastic and challenging (Alexander).

Similarly for companies, in case a public company collapses, loss to each individual shareholder might be too small to be worthy of a suit, but shareholders can
form a class and sue the wrongdoer in a class, leading to justified worthiness.

Other less confident and sort of afraid class members can inconspicuously sit behind representative class members, thereby boosting former’s confidence and
willingness to fight for their rights.

In a class action suit, suit is filed by a class and compensation granted for damages accrues to all the class members. It becomes the duty of court to ensure that
all the plaintiffs are equitably compensated. Also, it would lead to consistency in judgements for all the members, which one cannot guarantee, had the
members filed the cases individually.

Also, it saves the time of judiciary by avoiding the necessity of repeating the same witnesses and issues (as the number of cases plummets).

Class action suits can be used for social policy reforms against tobacco companies, gun manufacturers, etc (Hensler). It can force product manufacturers to take
into account the externalities. Externalities refer to the effects borne by the persons (society) other than parties directly associated with the product (buyer and
seller). For example: Cigarettes; it is well known that lungs of persons around smokers deteriorate at the faster speed than of the smokers themselves.

Having discussed the arguments in favour of class action suits, now we come to the arguments against class action suits.

3. ARGYMENTS AGAINST CLASS ACTION SUITS

Sometimes it might get difficult to bring together more members into the class and even if so is achieved, total amount may still not be large enough to
culminate into a satisfying decision to file a suit.

Often transaction costs exceed the benefits to class and society. Assessing the benefits and costs is also difficult (Hensler). Also, there may be clashes among the
class members, undermining the effectiveness of the provision.

It is said that class action suits provide a platform to aggrieved persons to reimburse the vent of their grievances; it is believed that the whole class which has
filed the suit benefits as a whole. But, this study of 2009 (LLP) showed:

A. in the number of cases, only lawyers enriched themselves in the process.

B. 14% of cases remained pending for four years.

C. Funds were delivered to miniscule percentages of the class like 0.000006%.

D. Some class action suits instead of providing payment to class members, settled on an agreement to pay to a charity. (LLP)

As per this study in Australia, on an average only 14 cases are filed every filed every year, thereby not meeting the expected outbreak of lawsuits after the
enactment of the supporting provision. (CLASS ACTIONS IN AUSTRALIA, THE YEAR IN REVIEW, 2011)

4. CONCLUSION

Provision on Class Action Suit is a welcome move. Companies Act’ 2013 has adequately provided for it. It not only includes basic provisions describing as to in
which cases class action suit might be filed and consequences for non compliance, but it also has laid down the ways by which Tribunal can ensure that suit is
not filed to serve vested interests.

There are various advantages associated with class action suits: they encourage the aggrieved individuals to register a lawsuit, which they might not file in
isolation; they save the time of judiciary as the number of cases plummets; class action suits can even initiate social policy reforms, etc.

There are various limitations as well: it might not be possible to collect large number of members; benefits to class might exceed the costs incurred in terms of
time, money and effort for electricity; there may be clashes among the members themselves; in number of cases, lawyers themselves at the expense of class
members; a large number of cases remain pending; funds for compensation might remain restricted to few dominant members, etc.

Having concluded about the provisions, merits and demerits on class action suits, it can be said that it is a tool to be used ethically and with caution. Lot of
literature will come up on this move, by researchers around the world, once Section 245 of Companies Act’ 2013 gets implemented after Central Government’s
notification. Till then, government needs to make proper procedures through which class action suits could be filed and solved and also need to build up support
programs for encouraging citizens to exercise their right, so as to have better governance throughout the country.
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