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CHILD SEXUAL ABUSE AND EXPLOITATION: ROLE OF JUDICIARY

DR. MANPREET KAUR
ASST. PROFESSOR
GOVERNMENT MOHINDRA COLLEGE OF LAW
PATIALA

Childhood is the most crucial period in a person's life because growth and development happens to be maximum during this period. Nurturing environment is
essential during this period for the child to grow up into a well adjusted person. If children are deprived of their childhood socially, economically, physically and
mentally the nation gets deprived of the potential human resource for social progress, economic-empowerment, peace and order, the social stability and good
citizen.*

KEYWORDS

Child sexual abuse, child exploitation.

DEFINITION OF CHILD
he age of a child is the role factor which determines as to who can be called a child. A child has been defined as one who is under the age of 18 years by
the United Nations Convention on the Rights of Child, 1989.2 In India there are several legislations in which the term child has been defined and referred
to differently for different purposes.’

CONCEPT OF CHILD SEXUAL ABUSE AND EXPLOITATION

Child abuse is a violation of basic human rights of a child and is an outcome of a set of inter-related, familial, social, psychological and economic factors. It
includes forced prostitution, socially and religiously sanctified forms of prostitution, sex tourism and pornography.* According to Black's Law Dictionary,” Child
abuse is defined as any form of cruelty to a child's physical, moral or mental well being. It is also used to describe some forms of sexual attack which may or may
not amount to rape.

Child abuse has been recognized as a global problem at international level therefore several international instruments, Declarations, Conventions and Protocols®
etc. have been made for the protection of children from sexual abuse.

NATIONAL PROTECTION OF CHILDREN FROM SEXUAL ABUSE AND EXPLOITATION

The Constitution of India, 1950 provides the basis for legal frame work to protect children, whom it recognized as a discrete group with identifiable rights and
needs. The Constitution provide the protection to children from sexual abuse under Article 15(3).” Article 23%, Article 24, Article 39(e),™ Article 39(f),"" Article
45" and Article 47.

Indian Penal Code, 1860 provides protection to children by prohibiting any assault or criminal force to women with intent to outrage her modesty,™ and
kidnapping, abducting or inducing a woman to compel her for marriage.” It also prohibits the procuration of minor girls and importation of girls from a foreign
country.' It puts a restriction on selling buying of minor for the purpose of prostitution'” and prohibits child rape18 and unnatural offences against the children.”
Apart from these provisions, various legislations like the Immoral Traffic (Prevention) Act, 1956; the Juvenile Justice (Care and Protection of Children) Act, 2000;
the Commissions for protection of Child Rights Act, 2005; the Protection of Children from Sexual Offences Act, 2012 and the Information Technology Act, 2000
etc.

JUDICIAL CONCERN

The role of Indian judiciary and scope of judicial interpretation have expanded remarkably in recent time, partly because of the tremendous growth of statutory
intervention in the present era. Our judiciary is also playing commendable role in the protection of children form sexual offences and has children from sexual
offences and has given historic judgments in this concern.

! Dr. Mamta Rana, ed. by Dr. Jatinder Kaur "Human Rights of Children : A Study with special reference of the provisions of Indian constitution", Human

nghts Issues and Perspectives 71 (2012).

Article 1 of the Convention on the Rights of Child, 1989.

Section 3, the Indian Majority Act, 1875; Section 3, the Indian Contract Act, 1872; Section 4(a), the Hindu Minority and Guardianship Act, 1956;
Section 3, the Christian Marriage Act, 1872; Section 2, the Parsi Marriage and Divorce Act, 1936; Section 2(a), the Prohibition of Child Marriage Act, 2006; Section
2(b) the Mines (Amendment) Act, 1952; Section 2(c), the Factories Act, 1948 etc.

Dr. A. Thomas William, Child Trafficking — An unconscious Phenomenon 3 (2008).

Sth edition.

Article 25(2) of Universal Declaration of Human Rights, 1948; Article 24(1) of International Covenant on Civil and Political Rights, 1966; Article 10(3) of
International Covenant on Economic, Social and Cultural Rights, 1966; Principal 9 of the Declaration of Rights of the Child, 1959; the Optional Protocol to the
Convention of the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography, 2000; the Declaration of the three World Congress
agalnst Commercial Sexual Exploitation of Children, 1996, 2001, 2008 etc.

Article 15(3) empowers the State to make special provision for women and children.

Article 23 prohibits traffic in human being and beggar and other similar forms of forced labour.

Article 24 prohibits employment of Children below 14 years of age in factories and hazardous employment.

Article 39(e) provides that tender age of children are not abused for any purpose.

Article 39(f) explains that children are to be given opportunities for development.

Article 45 gives free and compulsory education for children upto the age of 14 years.

Article 47 casts a duty on the State to raise the level of nutrition and the standard of living.

Section 354 of the Indian Penal Code, 1860.

1 Section 366, Ibid.

1 Section 366-A and 366-B, Ibid.

Section 372 and 373, /bid.

1 Section 375, Ibid.

19 Section 377, Ibid.
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Regarding child prostitution in the light of Devadasi and Jogins® practices, the Supreme Court asked governments to set up advisory committees to make
suggestions for the eradication of child prostitution and to evolve schemes for the rehabilitation of victimized children.”* The Delhi High Court initiated several
proactive steps by summoning NGOs and government officers to ensure effective rescue, rehabilitation and reintegration. Emphasis was laid on accountability of
officers, empowerment of the survivors and preventing prospects of their re-trafficking.”

In Gaurav Jain v. Union of India,” the Supreme Court directed the government for establishing separate education institutions for the children of a fallen
women. Supreme Court observed that "segregating children of prostitutes by locating separate schools and providing separate hostels" would not be in the
interests of the children and the society at large. This Court directed that they "should be segregated from their mothers and be allowed to mingle with others
and become a part of the society." The Apex Court had ordered that "children of prostitutes should, however, not be permitted to live in inferno and the
undesirable surroundings of prostitute homes." This was felt particularly so in the case of young girls whose body and mind are likely to be abused with growing
age for being admitted into the profession of their mothers. While this Court did not accept the plea for separate hostels for children of prostitutes, it felt that
"accommodation in hostels and other reformatory homes should be adequately available to help segregation of these children from their mothers living in
prostitute homes as soon as they are identified." In this case, the Apex Court appointed V.C. Mahajan Committee to inquire into the problem and submit a
report.”* The report was accordingly submitted after extensive travelling to far and wide parts of the country. It studied not only the problem of the children of
the fallen women but also the root cause of the menace of child prostitution and the prostitution as such and the need for its eradication.” The prevailing
conditions have been pointed out in the report.

The Supreme Court in Sakshi v. Union of India and others,? gave the following directions for holding the trial of child sex abuse or rape:

(i) A screen or some such arrangements may be made where the victim or witnesses (who may be equally vulnerable like the victim) do not see the
body or face of the accused.

(ii) The questions put in cross-examination on behalf of the accused, insofar as they relate directly to the incident should be given in writing to the
Presiding Officer of the Court who may put them to the victim or witnesses in a language which is clear and is not embarrassing.

(iii) The victim of child abuse or rape, while giving testimony in court, should be allowed sufficient breaks as and when required.

In Vishaljeet v. Union of India,”’ the Supreme Court issued directions to the State government and Union Territories for eradicating the evil of child prostitution
in the form of Devdasi and Jogin practices and for evolving programmes for care, protection, treatment, development and rehabilitation of fallen victims and in
Prerana v. State of Maharashtra,”® the Maharashtra High Court has held that no magistrate can exercise must transfer the case to Juvenile Justice Board if the
person is a Juvenile in conflict with the law, to Child Welfare Committee, if he is a child in need of care and protection.

The court in State of Punjab v. Gurmit Singh,”® the Court has held that all judicial proceedings relating to victims of sexual abuse must be conducted in an 'in-
cinema' trial. The Delhi High Court allowed the evidence of victims of trafficking who had been rehabilitated in their home states to be recorded through video
conferencing, in consonance with the judgment of the Supreme Court in State of Maharashtra v. Dr. Praful Desai.®® This is the first instance of a court allowing
evidence to be recorded through video conferencing in a case of trafficking.

CONCLUSION & SUGGESTIONS

Children are the actual assets and they are the future of our nation, future of the world. If there is no proper growth of the child today, the future of the country
will be dark. It is thus duty of every generation to bring up children in a better and protective way. Here come submission have made in the form of suggestion
which are as under:

»  To prevent the abuse of children the upbringing of children in a healthy environment both physically and mentally, is a must for a prosperous world
tomorrow.

Child friendly environment should be maintained in homes and schools.

Civil society through their concerted action can prevent the child sexual abuse a great extent.

Parents, elders, teachers and the society at large must be awared against this evil and they should educate children about appropriate sexual behavior.
There should be a strong parent child attachment so that children can share all their experience with the parents.

It would help the children to report fearlessly about the abuse.

The physical and psychological well-being of young sexual abuse victims and witnesses are sufficiently important to outweigh the technicalities of the law.
Society can prevent some victimized children from becoming adult perpetrators by early detection and appropriate treatment.

Counseling and psychiatric treatment should be given to the abused child.

There is also a need to develop alternative means of livelihoods for victims and their families.

The government and NGOs should join hands to ensure early recovery of the victims.

There is a need to amend both the substantive and procedural laws to ensure successful persecution and to protect the best interest of the child.

The law should be properly enforced pertaining to sexual exploitation of children.

Law enforcement officials, judges, lawyers and prosecutors require special training to handle the child abuse case in a special manner.

The international community and civil society should join hands to eradicate this barbarous evil. Eradication of child sexual abuse must be the first probity at
rational and international levels. Children are full fledged human beings. The govt. should ensure children from every walk of life full enjoyment of their basic
human rights with no possible violation. The requirement of the time is that the spirit of the laws be inculcated among the law-makers, law enforcers and civil
society to that children get justice.

VVVVVVYVVVVVYYVYY

20 Devandasi Literally means God's (Dev) Female servant (Dasi). Devadasi' Serves" the Priests and inmates of the temple as well as the Zamindars (Local

Landlords) and other men of money and power in the town and village.
2 Vishal Jeet v. Union of India, AIR 1997 SC 221.

2 Court on its own Motion v. Union of India (Criminal Motion No. 862/01) in a PIL :Crl.W. No. No. 532/92 filed in Delhi High Court for implementation of

ITPA.
3 AIR 1997 SC 3021.

2 Vishnipriya, "Judicial Activism for Protection of Children in India". India Socio-Legal Journal Vol. XXXVI 149 (2011).
» Ibid. at 150.
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